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BACKGROUND
ThIS matter came before the Oil & Gas CommISSIOn upon appeal by GemiID
Energy, Inc. from ChIefs Order 2004-38. ChIef's Order 2004-38 demanded the forfeIture of
bond m the amount of $15,000.

On September 29, 2004, this cause came on for heanng before five members of
the Oil & Gas CommiSSIOn. At hearing, the partIes presented eVIdence and exarnmed witnesses
appeanng for and agaInSt them.

Followmg the hearing, the parties filed wntten closmg

arguments, WIth the final filing bemg made on November 9, 2004

On November 10, 2004,

Gemilli filed a Motion to Supplement the Record developed at the September 29, 2004 heanng.
The DIVISIon opposed thIS Motion in a filing made November 18, 2004
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ISSUE
The Issue presented by this appeal IS: Whether the Chief acted lawfully and
reasonably in ordering the forfeiture of Gemini Energy's blanket bond.

THE LAW
1.

Pursuant to O.R.C. §1509.36, the CommISSIon will affirm the DIVIsion

ChIef If the COmmISSIOn fmds that the order appealed IS lawful and reasonable.

2.

O.R.C. §1509.07 provIdes znter alia:
[A]n owner of any well, before beIng Issued a permIt
under sectIon 1509.06 of the RevIsed Code, shall execute
and file WIth the diVISIon of mIneral resources
management a surety bond conditIOned on compliance
WIth the restoratIOn requrrements of sectIon 1509.072, the
pluggIng requuements of sectIon 1509.12, the permIt
proVISIOns of sectIon 1509.13 of the ReVIsed Code, and
all rules and orders of the chIef relatmg thereto, In an
amount set by rule of the chIef.
The owner may deposIt WIth the chIef, Instead of a surety
bond, cash In an amount equal to the surety bond as
prescribed pursuant to thIs sectIon or negotiable
certificates of deposIt or urevocable letters of credit,
haVIng a cash value equal to or greater than the amount of
the surety bond as prescribed pursuant to thIs sectIOn.

3.

O.R.C. §1509.071 provides for the forfeIture of bond:
(A) When the chief of the diVISIon of mIneral resources
management finds that an owner has failed to comply WIth
the restoration requuements of section 1509.072,
plugging reqUIrements of sectIOn 1509.12, or permIt
proVISIOns of sectIon 1509.13 of the ReVIsed Code, or
rules and orders relatIng thereto, the chIef shall make a
finding of that fact and declare any surety bond filed to
ensure compliance WIth those sections and rules forfeIted
In the amount set by rule of the chIef. The chIef
thereupon shall certify the total forfeIture to the attorney
general, who shall proceed to collect the amount of the
forfeIture.
-2-

GemInI Energy, Inc.
Appeal #737

4

O.R.c. §1509.12 provIdes ill part:
Unless written perrmsslOn IS granted by the cluef, any
well wluch IS or becomes Illcapable of producIllg oil or
gas III commercIal quantItIes shall be plugged.
When
the cluef fIllds that a well should be plugged, the cluef
shall notIfy the owner· to that effect by order III WrItIng
and shall specify III such order a reasonable time WItlun
wluch to comply No owner shall fail or refuse to plug a
well WItlun the tlme specified III the order.

FINDINGS OF FACT
1

GemIlli Energy, Inc. owns approxnnately 34 oil & gas wells located

III

Huron County, OhIO.

2.

On September 6, 1999, GemIlli filed CertIficate of DepOSIt #1633641708 in

the amount of $15,000, WIth the DIVISIon of Mineral Resources Management.
bond" was filed

ill

3

ThIS "blanket

accordance with O.R.C §1509.07, and covered approxnnately 34 wells.

On January 17, 2002, the DIVIsIon Issued Chief's Order 2002-02 to Gemllli.

ThIS ChIef's Order required Gemilli to eIther plug or produce 34 wells located

ill

Huron County

4.

Gemllli Energy failed to comply WIth ChIefs Order 2002-02.

5

On November 18, 2002, ChIefs Order 2002-67 was Issued to Gemmi

Energy forfeItIng GemIni's blanket bond.

6.

On December 18, 2002, Gemlill appealed Chief's Order 2002-67 to the Oil

& Gas CommIssion. This appeal was assigned case # 713.
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Pnor to heanng before the Oil & Gas ComIlllssion, GemIni and the DivisIOn

7

entered mto a Consent Agreement in appeal #713

ThIS agreement provIded that the DIvIsIon

would disIll1sS the bond forfeIture proceedings, and restore GemIni's bond, wIth the understanding
that Gemilli would undertake certam actIons relatIve to the Huron County wells, mcluding:
- completmg the installation of necessary eqUIpment, matenals
and controls for the gas scrubbmg plant by September 16, 2003,
and placmg the plant Into operatIOn no later than January 15,

2004;
- updatIng the owner I.D sIgns at all wells by July 10, 2003,
- obtamIng permIts to plug two wells (#172 & #182) by October
1,2003;
- plaCIng eIght wells (#165, #171, #174, #175, #176, #203,
#220 & #221) Into productIOn by December 31,2003,
- placmg mneteen wells (#108, #109, #117, #118, #138, #140,
#150, #151, #153, #164, #202, #204, #209, #214, #215, #216,
#217, #219 & #225) mto productIOn by March 1, 2004

ThIS Consent Agreement was filed WIth the Oil & Gas COIll1lllSSIOn on November 10, 2003. On
January 23, 2004, the CommISSIon adopted the partIes' agreement, and dismissed Gemmi' s
appeal number #713

8.

As of May 19, 2004, Gemllll had obtamed permIts to plug wells #172 and

#182, as reqUIred under the Consent Agreement.

9.

In July 2004, at the request of the DIVISIon, GeIll1ll1 plugged well #183 Tills

well was found to be leakIng, and the pluggmg of well #183 was consIdered an emergency
SItuatIOn.

10.

GeIll1ll1 has mvested approximately $85,000.00 mto a gas scrubbmg plant,

WhICh plant is necessary to process the oil & gas to be produced by the Huron County wells. The
scrubbing plant will be utilized to remove hydrogen sulfide from the gas m the wells.
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lIOn May 25, 2004, the DIVISIOn Issued Chiefs Order 2004-38 to GeIllllll,
agam ordermg the forfeIture of Gemmi's bond. ChIefs Order 2004-38 states that Gem1ll1 failed to
comply WIth the Consent Agreement entered m appeal #713, and that the Idle Huron County wells
pose a threat to public health, safety and to the enVIronment.

12.

On June 15, 2004, Gem1ll1 appealed ChIefs Order 2004-38 to the Oil & Gas

Commission. ThIs appeal was assIgned appeal number #737 The appeal of ChIef s Order 200438 is the subject of the Immediate decisIOn.

13

At hearmg m appeal #737, conducted on September 29, 2004, a DIVIsion

WItness testIfied that ChIefs Order 2004-38, forfeIting Gemmi's bond, was Issued as a penalty to
GemIID.

RULING ON MOTION TO SUPPLEMENT RECORD
The Consent Agreement entered m appeal #713 provided:
2. GemmI shall update the owner I.D SIgns at all wells, at the
well heads and/or tank battenes, as requested, by July 10,2003

At the ment hearmg, the DIVIsion asserted that Gemmi had not complied WIth the
above-quoted proviSIon of the Consent Agreement.

In support of this claim, the DIVISIon

subIllitted evidence, in the form of the testimony of Inspector Tom Banko and two photographs.
The photographs submItted by the DIVISIon were taken m April 2003. At hearmg, a witness for
Gemllli testIfied that he believed that the I.D SIgns had been updated.
presented no physical eVIdence m support of Its witness' statement.
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On November 10, 2004, Gemlill submitted to the CommIssIon a MotIon for Leave
to Supplement Record. Accompanymg thIS MotIon were eleven photographs, showmg up-dated
sIgns at vanous Gemlm well sItes. The Motion was also supported by two affidavIts, mdicatmg
that the I.D SIgns were replaced m or about February 2004.

On November 18, 2004, the DIvIsIOn fIled a Memorandum opposmg Gemmi's
proposed supplementatIon of the Record.

The CommIssIon's procedural rules do not specIfically address the submIssIon of
additional eVIdence followmg a ment heanng. However, the general cntena for acceptance of
additIOnal eVIdence reqUires that the eVIdence be newly discovered, and that such eVIdence could
not have been ascertamed pnor to hearmg.

The ChIef's Order under appeal m thIS case, alleges that Gemim failed to comply
WIth the Consent Agreement m case #713
of the I.D sIgns by July 10, 2003

That Consent Agreement clearly reqUired the updatmg

Thus, Gemlill should have been aware that the Issue of

slgnage would be raIsed at the ment heanng m the Immediate appeal. Moreover, the photographs
of the updated SIgns, and the testlffiony of Gemlm wItnesses regarding the date on WhICh the sIgns
were replaced or updated, was eVIdence that could have been ascertamed pnor

lO

the September

29, 2004 ment heanng. Therefore, the Gemmi's supplemental evidence IS not newly discovered,
and the Record should not be re-opened for the submIssion of saId eVIdence.

The CommIssIon FINDS that all partIes to thIS matter were afforded a full and fair
hearing, WhICh mcluded an opportumty to produce any relevant documentary or testirnomal
evidence. The CommissIon further FINDS that the supplemental evidence proposed for admISSIOn
by Gemlm does not qualify as newly discovered. Therefore, the COmmISSIOn DENIES Gemmi' s
Motion to Supplement the Record.
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DISCUSSION OF THE MERITS
Before being Issued a penrnt, the owner of any oil & gas well m the State of OhIO
must post a performance bond. The purpose of the bond IS to ensure that the well owner complies
WIth the laws and rules regulatrng the production of oil & gas. See O.R.C. §1509.071. O.R.C.
§1509.071 specIfically states that this bond IS conditIOned upon compliance WIth the pluggmg
reqUirements of O.R.C. §1509 12. O.R.C. §1509 12 requIres the pluggmg of wells that are
mcapable of producmg oil or gas m commercial quantItIes. ThIS pluggmg requirement IS intended
to protect both the enVIronment and other oil & gas producing strata.

The bond reqUired under O.R.C. §1509.071 IS a performance bond, proVIding
funds to InSure the pluggmg of non-productIve wells. ThIS IS not a penal bond, and the forfeIture
of the bond IS not allowed as a means of pumshing an operator
The facts in thIS case reveal that the DIVISIon has been coaxmg Gemllll to either
plug or produce the 34 Huron County wells for several years. Progress on placmg the wells mto
productIon has been slow However, there IS eVIdence that Gemmi has invested substantIal funds
towards the eventual productIOn of these wells.
In 2002, based upon Gemmi' s failure to plug or produce the 34 Huron County
wells, the DIVISIon ordered the forfeIture of Gemmi's performance bond. To aVOId forfeIture,
Gemllll entered mto an agreement WIth the DIVISIon, wherem Gemllll agreed to take certain
actIOns relatIve to the Huron County wells WIthm speCIfied tIme frames. However, Gemmi has
not complied with the terms of Its agreement and has not acted WIthin the designated tlffie frames.
As Gemllll has failed to comply with its agreement, It IS not unreasonable for the DIVISIon to order
the forfeIture of Gemmi's blanket performance bond.
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While It may have been reasonable for the DIVIsIon to order forfeIture, the
CommIssIon IS troubled by the DIVISIOn'S teStImony that the forfeiture of Gemmi' S blanket bond
was intended as a penalty to Gemml. The language of O.RC. §1509.07 does not IdentIfy the
blanket bond as a penal bond. Therefore, to the extent that the DIVIsIOn applies forfeIture as a
means of penalizmg an operator, the DIVIsIOn operates outside of the proVISIOns of O.RC.
§1509.07 and O.RC. §1509.071.

In order to affirm a declSlon of the ChIef, the COITnmSSIOn must [md that the
ChIef's order was both reasonable and lawful.

The DIvIsIOn's attempt to forfeit Gemmi' s

performance bond as a penalty IS unlawful and can not be supported by the CommISSIon.

CONCLUSIONS OF LAW
1

Pursuant to O.R.C. §1509.36, the CommIssion will affirm the DIVISIon

ChIef if the COffiffilsslon finds that the order appealed IS both lawful and reasonable.

If the

CommiSSIOn finds that an order IS eIther unlawful or unreasonable, the CommISSIon shall vacate
the order appealed.

2.

The Issuance of ChIef's Order 2004-38, requmng the forfeIture of Gemini's

blanket bond, was not unreasonable.

3

The Issuance of Chlef's Order 2004-38, reqUIring the forfeIture of Ge1ll1ni's

blanket bond, was unlawful, as the forfeiture was Issued as a penalty to Gemmi.
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ORDER
Based upon the foregomg findings of fact and conclusIons of law, the COIllIllission
hereby VACATES the DiVIsIon's Issuance of ChIef's Order 2004-38.

~~

~,Chamnan

~~e~
M S H. CAMERON

INSTRUCTIONS FOR APPEAL
This decisIOn may be appealed to the Court of Common Pleas for Franklin County,
wlthm thrrty days of your receipt of thIS deCISIon, m accordance with OhIO Revised Code
§1509.37

DISTRIBUTION:
Robert W Gentzel
Via Fax [419-663-9954] & Certified Mail 7000 0600 0027 4784 0027
Robert Eubanks
Via Fax [614-265-6669] & Inter-Office Certified Mail 6109
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

Gemini Energy, Inc.,
Appellee-Appellant,
No. 06AP-633

v.

(C.P.C. No. 05CVF05-5012)

Division of Mineral Resources
Management,

(REGULAR CALENDAR)
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Rendered on September 27, 2007

Robert W Gentze/ Co., L.P.A., and Robert W Gentze', for
appellant.
Marc Dann, Attorney General, Robert A. Eubanks, Mark G.
Bonaventura, and Molly S. Corey, for appellee.

APPEAL from the Franklin County Court of Common Pleas.

WHITESIDE, J.
{,l}

Gemini Energy, Inc. ("Gemini"), appeals from a decision of the Franklin

County Court of Common Pleas which reversed an order of the Oil and Gas
Commission ("Commission").

No. 06AP-633
{~2}

2

On September 6, 1999, Gemini filed a Certificate of Deposit in the amount

of $15,000 to meet the requirements of R.C. 1509.07

The Chief of the Division of

Mineral Resources Management of the Ohio Department of Natural Resources ("Chlef')
Issued Order 2002-02, on January 17, 2002, which ordered Gemini to place into
production or plug 34 wells. In November 2002, Gemini had failed to comply with the
order and Chiefs Order 2002-67 was issued ordering forfeiture of the Certificate of
Deposit. (Tr. at 90, 92.)
{~3}

Gemini appealed the forfeiture order to the Commission and, rather than

enforce the bond forfeiture order, a consent agreement was entered Into and adopted
by the Commission which required Gemini to complete 11 items, including updating the
signs located at the wells and placing into production or plugging, several wells. The
consent agreement provided deadlines for each condition. The forfeiture proceedings
Initiated through Chiefs Order 2002-67 were dismissed, and Chiefs Order 2002-02 was
rescinded. (Tr. at 94.)
{~4}

After finding that Gemini failed to comply with the consent agreement and

that the Idle wells posed a threat to the public health, safety, and the environment,
Chiefs Order 2004-38 was issued on May 25, 2004, ordering forfeiture of the Certificate
of Deposit.
{~5}

Gemini appealed Order 2004-38 to the Commission, which found the

order reasonable, but unlawful, and vacated the order. The State of Ohio, Division of
Mineral Resources of the Department of Natural Resources, appealed to the Franklin
County Court of Common Pleas, which reversed the Commission's order

3
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{,6}

Gemini filed a notice of appeal and raised the following assignments of

error·

[I.] THE COMMON PLEAS COURT ABUSED ITS
DISCRETION AND ERRED IN REVERSING THE
DECISION OF THE OIL AND GAS COMMISSION WHICH
PROPERLY
VACATED
THE
DIVISION
CHIEF'S
UNLAWFUL ORDER OF FORFEITURE.
[II.] THE COMMON PLEAS COURT ERRED IN
REVERSING THE DECISION OF THE OIL AND GAS
COMMISSION AS THE ATTEMPTED FORFEITURE BY
THE CHIEF OF THE DIVISION OF MINERAL RESOURCES
WAS AN UNCONSTITUTIONAL VIOLATION OF THE
EXCESSIVE FINES AND DUE PROCESS CLAUSES OF
BOTH
THE
OHIO
AND
UNITED
STATES
CONSTITUTIONS.
[III.] THE COMMON PLEAS COURT COMMITTED
REVERSIBLE ERROR BY FAILING TO FOLLOW THE
SPECIFIC REQUIREMENTS OF R.C. § 1509.37, AS THE
COURT MADE ITS DECISION AND ENTRY WITHOUT
FIRST CONDUCTING A PREFERENTIAL HEARING OR
PROCEEDING AS IN THE TRIAL OF A CIVIL ACTION.
{f7}

The standard of review of an appeal to the common pleas court from the

commission is whether the order was reasonable and lawful. Johnson v Kell (1993), 89
Ohio App.3d 623, 625. In Johnson, this court based the standard of review on R.C.
1509.37, which provides that, "[i]f the court finds that the order of the commission
appealed from was lawful and reasonable, it shall affirm the order. If the court finds that
the order was unreasonable or unlawful, it shall vacate the order and make the order
that it finds the commission should have made." "Unlawful" is defined as that which
not in accordance with law, and "unreasonable"

IS

IS

defined as that which is not in

accordance with reason or that which has no factual foundation. Johnson, at 626, citing
Citizens Commt. v. Williams (1977),56 Ohio App.2d 61, 70.

4
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{~8}

The standard of review for this court was set forth in Loram City Bd. of

Edn. v state Emp. Relations Bd. (1988),40 Ohio St.3d 257, 260-261, as follows:
In reviewing an order of an administrative agency, an
appellate court's role is more limited than that of a trial court
reviewing the same order. It IS incumbent on the trial court
to examine the eVidence. Such IS not the charge of the
appellate court. The appellate court IS to determine only if
the trial court has abused its discretion. An abuse of
discretion" '* * * implies not merely error of judgment, but
perversity of will, passion, prejudice, partiality, or moral
delinquency.''' State, ex reI. Commercial Lovelace Motor
Freight, Inc., v Lancaster (1986), 22 Ohio St.3d 191, 193
* * *. Absent an abuse of discretion on the part of the trial
court, a court of appeals must affirm the trial court's
judgment. See Rohde v Farmer (1970), 23 Ohio St.2d 82
***

The fact that the court of appeals, or this court, might have
arnved at a different conclusion than did the administrative
agency IS Immaterial. Appellate courts must not substitute
their judgment for those of an administrative agency or a trial
court absent the approved critena for dOing so.
{~9}

On questions of law, however, the court of appeals' review is plenary

Umv Hosp., Univ. of Cincmnati Col/ege of Medicine v. State Emp. Relations Bd. (1992),
63 Ohio St.3d 339, paragraph one of the syllabus.
{~10}

The first and second assignments of error are related and shall be

addressed together. By the first assignment of error, Gemini contends that the common
pleas court abused its discretion and erred

In

reversing the decIsion of the Commission

which properly vacated the Chiefs unlawful order of forfeiture.

Gemini cites the

incorrect standard of review for this court because this issue IS a question of law,
determining what the statutes require, and, thus, our review IS plenary

By the second

assignment of error, Gemini contends that the common pleas court erred

In

reversing

No. 06AP-633
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the decision of the Commission because the attempted forfeiture by the Chief was an
unconstitutional violation of the excessive fines and Due Process Clauses of both the
Ohio and United States Constitutions.
{~11}

At the hearing before the Commission, Gemini presented evidence that

they had been working toward completing the 11 tasks, however, there had been
unexpected delays beyond its control, due to weather, finding contractors, obtaining
parts, etc.

Gemini's owner testified he had Invested approximately $85,000 and

estimated would be investing $75,000 to $100,000 more to complete the tasks. (Tr. at
162.) He wanted the Commission to grant him additional time to complete the tasks.
(Tr. at 167.)
{~12}

The Commission found, at 7-8, as follows:
The bond required under O.RC. §1509.071 is a
performance bond, providing funds to insure the plugging of
non--productive wells. This IS not a penal bond, and the
forfeiture of the bond IS not allowed as a means of punishing
an operator.

***
* * * However, Gemini has not complied with the terms of its
agreement and has not acted within the designated time
frames. As Gemini has failed to comply with its agreement,
it is not unreasonable for the Division to order the forfeiture
of Gemini's blanket performance bond.
While it may have been reasonable for the Division to order
forfeiture, the Commission is troubled by the Division's
testimony that the forfeiture of Gemini's blanket bond was
Intended as a penalty to Gemini. The language of O.RC.
§1509.07 does not identify the blanket bond as a penal
bond. Therefore, to the extent that the Division applies
forfeiture as a means of penalizing an operator, the DiVIsion
operates outside of the provisions of O.R.C. §1509.07 and
O.RC. §1509.071

No. 06AP-633
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In order to affirm a decision of the Chief, the Commission
must find that the Chiefs order was both reasonable and
lawful.
The Division's attempt to forfeit Gemini's
performance bond as a penalty is unlawful and cannot be
supported by the Commission.
{~13}

The common pleas court cited Piqua v OhIO Farmers Ins. Co. (1992), 84

OhiO App.3d 619, for a definition of a penal bond as a promise to pay a sum of money
as a penalty in the event of non-performance, and there IS no obligation to pay unless
performance has failed. Thus, the common pleas court concluded that any forfeiture of
a bond can be considered a penalty, but a penalty invoked for non-performance. See
May 22,2006 Decision and Entry The common pleas court stated, at 6-7, as follows:
The combination of circumstances In this action warrant
reversal of the Commission Order The history of events
evidences that the decIsion to declare a forfeiture of the
deposited money was reasonable and the Commission
found it to be reasonable. Noncompliance by Gemini was
not specific to the original order, but to one that they
negotiated with the Division. No evidence suggests that
Gemini attempted to have extensions of time to complete
their obligations. Factually, the Chief had factual support to
order forfeiture.
legally, the statute could not be clearer. If noncompliance
occurs, the chief shall declare the posted bond forfeit. While
the Chief may have other avenues to follow to levy a penalty
against the owner, the statute does not make a distinction as
to whether the Chief Intends the forfeiture to be a penalty or
to provide funds for plugging. The DiVISion acknowledged
that Gemini was still liable for plugging or prodUCing the
wells unless circumstances indicate they were financially
unable to do so. If that were the case, funds would be used
by the state, including forfeited funds, to plug the wells. It is
concluded that the CommiSSion grafted a provision onto the
statute that does not appear, nor does it fall within the
reasonable connotation of the language.

No. 06AP-633

After review of the record and arguments of counsel, the
Court finds that the Order of the Commission is in error of
law. * * *
{~14}

R.e. 1509.07 provides, as follows:
Except as otherwise provided In this section, an owner of
any well, before being issued a permit under section 1509.06
of the Revised Code, shall execute and file with the division
of minerai resources management a surety bond conditioned
on compliance with the restoration requirements of section
1509.072 [1509.07.02], the plugging requirements of section
1509.12, the permit provisions of section 1509.13 of the
Revised Code, and all rules and orders of the chief relating
thereto, in an amount set by rule of the chief.
The owner may deposit with the chief, instead of a surety
bond, cash in an amount equal to the surety bond as
prescribed pursuant to this section or negotiable certificates
of deposit or irrevocable letters of credit, issued by any bank
organized or transacting business In thiS state or by any
savings and loan association as defined In section 1151.01
of the Revised Code, having a cash value equal to or greater
than the amount of the surety bond as prescribed pursuant
to thiS section. Cash Of certificates of deposit shall be
deposited upon the same terms as those upon which surety
bonds may be deposited. * * *

{~15}

R.C 1509.071 provides, as follows:
(A) When the chief of the diVision of mineral resources
management finds that an owner has failed to comply with
1509.072
the restoration
requirements of section
[1509.07.2], plugging requirements of section 1509.12, or
permit proviSions of section 1509.13 of the Revised Code, or
rules and orders relating thereto, the chIef shall make a
finding of that fact and declare any surety bond filed to
ensure compliance with those sections and rules forfeited in
the amount set by rule of the chief. The chief thereupon shall
certify the total forfeiture to the attorney general, who shall
proceed to collect the amount of the forfeiture.

(Emphasis added.)

7
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{~16}

8

Gemini has raised the Issue that the forfeiture of the bond constitutes a

penalty, as the Commission found, and, thus, is unconstitutional as a violation of the
excessive fines and Due Process Clauses of both the Ohio and United States
Constitutions. "[A] penalty IS a sum of money exacted by way of pUnishment for· dOing
some act which is prohibited, or omitting to do something which IS required to be done."
The Toledo, Columbus & OhIo River R.R. Co. v. Miller (1923), 108 Ohio St. 388, 397. A

statute which requires payment of a fixed sum greater than actual damage may
constitute a penalty

Cincmnati, Sandusky & Cleveland R.R. Co. v Cook (1881), 37

Ohio st. 265, 270. However, a performance bond is "a bond in a stated penal amount,
secunng the performance of a contract and may Include other prOVISions, such as
security for payment of matenalmen and laborers."

State ex reI. Edwards v Kohli

(Dec. 31, 1975), Franklin App. No. 75AP-303. A performance bond by its very nature is
not a penalty bond unless the amount to be forfeited is substantially in excess of the
amount necessary to secure performance. The purpose of the surety bond under R.C.
1509.07 IS to Insure compliance with the requirements of R.C. 1509.072, 1509.12, and
1509.13, as well as the rules and orders of the Chief. Century Surety Co. v Tugend
(Mar 30, 2000), Franklin App. No. 99AP-135. The Deputy Chief for the Division of
Mineral Resources Management testified that the Division Viewed the bond as a penalty
bond for noncompliance with R.C. Chapters 1509 or 1501.
Commission used that finding to find the forfeiture unlawful.

(Tr. at 81.)

The

However, the Chiefs

Intention as to the bond is Irrelevant. The Issue is the meaning of the statute. If the
fixed bond amount was substantially In excess of the amount necessary to place in
production or plug the wells, the bond might be construed as a penalty. However, In

No.06AP-633
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this case, the $15,000 covered approximately 34 wells. Gemini's owner testified he had
Invested approximately $85,000 and estimated it would cost $75,000 to $100,000 to
complete the tasks. The $15,000 performance, therefore, does not constitute a penalty
or excessive fine.
{,17} Further, the statute requires the Chief to make a finding that the owner
has failed to comply with the requirements of R.C. 1509.072, 1509.12 or 1509.13, and
declare the surety bond forfeited. There is no discretion involved because the statute
provides that the Chief "shall," and "shall," when used in a statute, indicates that
compliance with the statute is mandatory Ohio Dept. of Liquor Control v Sons of Italy
Lodge 0917, 65 Ohio St.3d 532, 534, 1992-0hio-17

The original order concerning

these wells had been Issued in January 2002, but this forfeiture order had not been
issued until May 2004. Gemini had not requested any extensions of time to complete
the remaining tasks. (Tr. at 96-99.) We find that the statutes provide for a performance
bond which is not In the nature of an "excessive fine." The statute is clear that the Chief
shall make a finding that the owner has failed to comply with the requirements of R.C.
1509.072, 1509.12 or 1509.13 and declare the surety bond forfeited to the extent
determined by the Chief to be necessary In this case, Gemini admitted that it had not
fully complied with the order, but was working toward compliance. The Chief found that
Gemini had not complied and ordered forfeiture pursuant to the statute. The amount
"forfeited" IS not excessive In light of the evidence it would take $75,000 to $100,000 to
complete compliance. The common pleas court did not abuse its discretion in reversing
the CommiSSion's order
taken.

Gemini's first and second assignments of error are not well-

No. 06AP-633
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{,18} By the third assignment of error, Gemini contends that the common pleas
court committed reversible error by failing to follow the specific requirements of

R.e.

1509.37, as the court made its decision and entry without first conducting a preferential
hearing or proceeding as in the trial of a civil action.

R.e. 1509.37 provides, as follows:

Any party adversely affected by an order of the oil and gas
commission may appeal to the court of common pleas of
Franklin county * * *

***
* * * The court shall conduct a hearing on the appeal. and
shall give preference to the hearing over all other civil cases
irrespective of the position of the proceedings on the
calendar of the court. The hearing in the court shall proceed
as in the trial of a Civil action and the court shall determine
the rights of the parties in accordance with the laws
applicable to such an action. At the hearing counsel may be
heard on oral argument, briefs may be submitted, and
evidence Introduced if the court has granted a request for
the presentation of additional evidence.

\ {,19} The statute does not specify that an oral hearing IS reqUired, only that the
court shall conduct a hearing and that, at the heanng, counsel "may" be heard on oral
argument, but does not require oral argument. In Karas v The State of OhIO (Sept. 11,
1979), Franklin App. No. 79AP-37, thiS court did not determine whether a formal heanng
IS reqUired by

R.e.

1509.37, but determined that the failure to hold an oral argument

was not prejudicial where the parties had filed written briefs but did not request the
submiSSion of additional eVidence.
{,20} In this case, as in Karas, the parties did file written briefs.

However,

neither party requested the submission of additional eVidence nor requested an oral
hearing. Gemini has demonstrated no prejudice, since the alleged errors are matters

No.06AP-633
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that must be determined by a review of the law and any oral argument to the court could
not change that law, even if there was a right to an oral hearing.

Gemini's third

assignment of error is not well-taken.
{~21}

For the foregoing reasons, Gemini's three assignments of error are

overruled and the judgment of the Franklin County Court of Common Pleas is affirmed.
Judgment affirmed.

BRYANT and McGRATH, JJ., concur.
WHITESIDE, J., retired of the Tenth Appellate District,
assigned to active duty under authority of Section 6(C),
Article IV, Ohio Constitution.
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This action comes before the Court upon appeal by the State of Olu.0;,;DIVl.Si ,\, ,\ '
L-

Resources Management (hereinafter "DivlSlon") from an April 5, 2005 Order of the Oil and Gas

Conurusslon, That Order vacated a deciSion of the Cluef of the DivislOn numbered 2004-38 whIch
ordered forfeiture of a $15,000 surety bond posted by Ge1l11Ill Energy, Inc. (hereinafter "GemIni").
The DiVlslon has appealed under the proVlSlOns ofR.C. 1509.37 The record of proceedings has been

filed and legal arguments ofthe pa.rt1esoffered. The decislOn of the CourtlSS1.!.eS below

ll.FACTUAL A:.~1) PROCEDURAL BACKGROUND

Several facts g1.VIng me to tills appeal are not

In

dispute and are contamed withm the

Comrmssion Order. Gerrriru. owns 34 oil and gas located ill Huron County, Ohlo. Pursuant to RC.
1509.07, Gemmi aSSIgned a certiiicate of depOSIt m the amount of $15,00000 Wlth the ChLef of the
DiVIsion September 23, 1991 (ExhibIt Ml) Two separate orders were Issued by the

Crue~ 2002-02

Rnd 2002-67 related to the weUs. Those orders intended to mstitute bond forfeIture A resolutIon was
Post-It-· brand fax transmittal memo 7671
To

Dept.

,

.,

'"' t~

fI 01

pages.

I

enten:.d mto by a Consent A,.greement, which \V([5 adopted by 'llt~ CornrrusSlon January 23, 2004. That

agreement contau'1ed Gemi.tLi's obUgaTIons to complete a ga.s scrubbmg plant in Fitchville, OhIo by
Septernber 16, 2003, upda~e the LD

SlgnS

on the well heads an!ortank battenes by July 10,2003, plug

two weUs by Oc;tober I, 2003 (permitsi 72, 182) and place mto producoon eIght ldentified wells by

December 31, 2003 and 19 others by March 1, 2004. Two additlOnal wells were to be produced or
plugged by July 31, 2004.

The Cluef ISsued Order 2004-38 on May 25, 2004 for forfeiture of the bond for failure to
comply with the consent order. That order stated that GelIll.Oi had failed to comply Wlth the consent

agreement, except for applyi.ng for the pertlllts to plug wells 172 and 182. In addressrng the propnety
of the bond forfet.ture, the CornrnisslOn determined that Gemiru had obtamed pluggmg permits for wells'
1nand 182 by May 19,2004, plugged well 183, and mvested$85,OOO ill the scrubbmg plant. It noted

that progress on placmg the wells into productIon had been slow, but GeminI had invested substantlal
funds towards the eventual production of the wells.

The Comnussion stated· in lts discussion of the ments that "[t]he bond requrred under O.R.C.
1509 71 is a performance bond, proVIding funds to msure the pluggmg of non-productive wells. This is'
not a penal bond, and the forfeIture of the bond IS not allowed as a means of purushing an operator."

The CommisSlon further noted that it reasonable for the D1VlsIon to order the forfeiture, but not as a
meanS for punishmg the operator. It concluded that while the forfeIture was not unreasonable, It was
unlawful and it vacated the order.

nr. ANALYSIS Al'i"D Fll';J)INGS OF THE COURT
The stated assignment of errors are as follows:
(1)
The Oil and Gas ComrrusslOn erred in vacatmg the statutorily
mandated emef's Bond Forfelture Order 2004-38, issued for Germru
Oil's noncompliance Wlth an InItlal Chiefs pluggmg order and a second
2

Chlefs ptuggmg order to \.vblCh Gerrum :;oDS(!nted and whIch had bt:en
prevIously adopted by t..f-te Oil and GaS COmrrusSIOQ.
(2)
The Oil and Gas ComrmSSlon erred Ln exoneratmg Gcrruru Oil's
bond from forfeiture based on an Irrelevant mquuy into whether Ohm's
oil and gas bonds are penal.

The Dl'v'1SlOll asserts that the Commission did not use the proper standard of review and the
bond forfeiture was supported by the facts. The DlVlSlOn also offers that the Comrriisslon vacated the
forfeiture order on Irrelevant grounds. RC. § 1509.36 proV1des the right of appeal to corrurusslOn. It
states ''[a]ny person clarrrung to be aggrieved or adversely affected by an order by t.l1e duef of the

diVlSlon of mmeral resources management may appeal to the oil and gas cornrmSSlon for an order

vacatmg or modifying such order." It further provides: "If upon completlon of the hearing the
comrrusslOn finds that the order appealed from was tawful a..'1d reasonable,' it shall make a written order
afIim1ing the order appealed from; if the comrrusslon finds that the order was unreasonable or un1awfu~
it shall make a wntten order vacating the order. appealed from and making the order that it finds the
chief should

have made."

Re. 1509.37 grants the nght to judicial reVlew The Court's review oftlle

Cornmission declSlon under Re. 150938

lS

con£ned to a deterroinatlon of whether the decislOn

lS

lawful and reasonable. Tms standard of reVlew will be used m examining the assigned errors.
Since the Comnussion concluded that the Chief s order of forfeiture was reasonable, the
COlL'1:'S

scrutmy will focus upon the lssue of the lawfulness of the forfemlfe. Chapter 1509 contams

several relevant proVlsions as to the consequences for failure to comply "W1th the rules. RC 1509.04
mandates that the cIDef or rus authonzed representatives enforce the statute and Its rules. Enforcement
may lllclude requests for IDjunCtlons agaInst vlOiatlOfiS. Section 150907 requIres liability msurance and

the posting of a surety bond or substlU.!.te for t.'1e purpose of compliance WIth restoration reqUlrements
under the chapter, plugging requIrements or other pemlit

3

proVlSlODS.

Sectlon 1509071 addresses

forfeiture of the bond. It speCLfically states thl! foUovnng:
(A..) \Vhen the chief of the divisIon of mineral resources management
finds that an owner has failed to comply With the restoratlon
re.qUlrements of sectlon 1509072 [1509.07.2], pluggmg reqwrements
of sectton. 1509 12, or penmt prov1sIons of section 1509 n of the
ReVlsed Code, or lUles and OrC.erE relatmg thereto, the chief shall mcke
a finding of that fact and declare any surety bond filed to ensure
compliance with those sections and rules forfeitedlll the amount set by
rule of the cluef The cruef thereupon shall certL'Y the total forfeiture to
the attorney general, who shall proceed to collect the amount of the
forfelrure.
In lieu of total forrelture, the surety, at Its optlOn, may cause the well to

be properly plugged and abandoned and the area properly restored or
pay to the treasurer of state the cost of pluggmg and abandonment.
In addition to the above actJ.ons available to the

DiVISlOn,

RC. 1509.99 proVldes for vanous

penaltles ranging from one hundred dollars, to ten thousand dollars per day and up to two years
.impnsonment.
The Comnnsslon determmed that Gerrum had failed in 2002 to comply Wlth an order to plug or
produce and that it had escaped forfeiture by entering mto a consent agreement wruch required it to put
into productlOn or plug wells and to put a scrubblllg plant mto operation. It further determmed that it
hat! failed to comply with the consent order. Upon those determmatioTIS,
unreasonable for the DlVlsion to order forfelture of the Gerruni bond.

It

found that

1t

was not

Despite these findings, it

concluded that use of the forfelture as a penalty for nonperformance was unlawfuL The stated basis
was that R.c. 1509.07 and 1509071 do not ldentify the bonds as penal bonds.
A working defirution of penal bond can be found in City of Piqua v. OhIO Farmers Ins.

Co. (1992) 84 Gruo App. 3d 619 The Court opined that a penal bond is a pronuse to pay a stun of
money as a penalty III the event of non-performance. The prolllise is vOIded when perfonnance takes

place and there IS no obligatIon to pay the penalty unless performance has. failed It may be posited that
4

any forfetture of a bond can b~ consIdered a penalty but a p~nalty mvoked I<)f non-peIfonnanc~ The:
statute applicable

III

this instance uses the verb age of "shall" as to

we ChIefs obligations.

Under

1509 071(A), when the ch:effinds that an ov,'Iler has failed to comply vv1th the pluggrng reqwrements

of sectIon 1509 12, "the duef shall make a finding of that fact and declare any surety bond filed to

eru.\l!e compliance Wlth those sectlons and rules forfeited

ill

the amount set by rule of the cruef The

cluefthereupon shall certify the total forfelture to the attorney general, who shall proceed to collect the

amount of the forfeiture" The statute does allow instead ofa total forfeiture, that the surety may plug
the well or pay to the treasurer the cost of the plugging.
The Cormnission could have looked at the facts offered at the heanng and determined that
weather, unavailability of parts, crop plantIllgs, or other factors mitIgated. compliance with the tunetable

agreed to by Gemini.

It noted some of these factors but did not conclude that they excused

performance. Gerrnru has offered

lts

merits bnef and asserted that there IS no compelling reason why

the wells should be plugged. Gemini drums that the Chief has exhibited a dictatorial attitude and
believes that he has absolute authonty to unpose deadlines. Tills Court must note that the deadlines
lffiposed were the result of a consent agreement. The record of proceedings reflects no eVldence to
support a posltton that Gerruru ever contacted. the DiVlslon in an attempt to have the tunes modified.
WIllie reasonableness of an order IS clearly a subjectIve matter] the ongmallffiposluon of an order With

compliance tunes preceded the consent agreement by several years. The reasonableness of the order
was not an Issue to the ComrmsslOn and It IS not a substantive issue to the Court.
Gerruru offers that there

15

no evidence of complaints of landowners or other eVIdence that

danger of harm IS presented by these uncapped and non-producing wells. The testunony of Inspector
Thomas Benko, for the DiVlston, belies the posmon of no harm.. It may be true that the wells may not

5

be s90Villig gas or leakJ11.z

3t

reams of ·conta.s:'lll.mts cJrrently

However)

It

was tb 'tv1r Ben.ko' s

OPh'Uofl that the wells were not Detng tended, they were detenorating, storage tan.Lcs were leakmg, and a

year pnor to be hearing, Gerniru could have been attemptmg to resolve the problems, but had not.
(Transcnpt at 35 and 36). He did not dispute that the scrubbmg plant had new ~quipment.

The DIVIsion's Deputy Cruef Thomas Tugend stated that the bond wasbemg viewed as a
penalty bond for noncompliance. (Transcript at 81). He funher stated that bond forfeIture was
considered a last ditch effort. It was also noted that there was no contact from Gerruruafter the
explfatton of the tlmedeadlines until one day pnor to the heanng. (Transcnpt at 96-99):
The combmatlOu of circumstances

In

tills actton warrant reversal of the ComrruSSlOn Order.

The mstory of events evidences that the decisIOn to declare a forfeIture of the deposited money was

reasonable. and the CommissIon found It to be reasonable. Noncompliance by Gemini was not specific
to the ongmal order, but to one that they negotiated Wlth the Dtvision. No eVIdence suggests that

Gemini attempted to have extensions of nme to complete their .obliganons. Factually, the ChIef had
factual support to order forfeIture.

Legally, the statute could not be clearer. If noncompliance occurs, the cruef shall declare the
posted bond forfelt. While the Clnef may have other avenues to follow to levy a penalty agamst the
O'Wllef,

the statute does no t make a rustmctlon as to whether the Chief intends the forfeiture to be a

penalty or to pro'Vlde funds for pluggmg. The DIVlSlon acknowledged that Gerniru was still liable for
plugging or prodUCIng the wells unless CIrcumstances mdicate they were finanCIally unable to do so. If
that were the case, funds would be used by the state, mcluding forfeited funds, to plug the wells. It IS

concluded that the CommissIon grafted a provislOn onto the statute that does not appear, nor does 1t

fall W1thm the reasonable connotatIon of the language.

6

Aiter reVlew of the record and ar.6'1lffiems of counse~ the Court finds that the Order of tht
COrnrDlSS1on IS U1 error of iav'i

Accordingly, !.he Court he:-eby REVERSES the Order of the

COmrruSS10n..

Rule 58(B) of the OhlO Rules of Civil P:'ocedure proVldes the foUov'Ilng:

(B) Notice of fIling. When the court signs a judgment, the court shall
endorse thereon a directJ.on to the clerk to serve upon all parties
not in default for failure to appear nonce of the judgment and its
date of entry upon the journal. Withmthree days of entering the
Judgment on the journal, the clerk shall serve the partIes ill a
manner prescribed by eiv R S(B) and note the semce ill the
appearance docket. Upon serving the notIce and notanon of the
sernce 10 the appearance docket, the sernce IS complete. The
failure of the clerk to serve notice does not affect the validity ofthe
Judgment or the runnmg of the time for appeal except as provided
in App. R- 4(A).

mE COlIRT FINDS THAT THERE IS NO .nISI REASON FOR DELAY. THIS IS
A FINAL APPEALABLE ORDER. The Clerk is lOStructed to serve tb.e.partiesUl accordance WIth
Civ. R. 58(B) as set forth above.

JOHN A CONNOR, mDGE

coprns TO'
RobertA Eubanks) Esq., Counsel for Division ofMineral Resources Management
Robert GentzeL Esq., Counsel for Gemiru Energy, Inc.
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